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	Thursday, 14th January 1999  
 
	  
 
LORD JUSTICE NOURSE:     Sir Iain Glidewell will deliver the first judgment. 
 
SIR IAIN GLIDEWELL:    This is a renewed application for leave to move for judicial review, after refusal by Mr Justice Collins on 2nd September 1997.   When the application was first made, it was made by Mrs and Mrs Jones.  Sadly, Mr Jones died before the hearing before Mr Justice Collins, and the matter has since been pursued by Mrs Jones, his widow.  

We have had the benefit of argument on her behalf by Mr Sutherland-Williams, who I apprehend is appearing pro bono, on which he is to be congratulated, and he made no secret of the fact that he received his instructions only very recently.  Nevertheless, he has addressed us cogently, basing himself upon two skeleton arguments which have been of the greatest assistance to us.   
I think it right to say at the start, so that Mrs Jones knows our decision, that for my part I would grant leave to move.    

Mr Sutherland-Williams, towards the end of his address to us, said, "There is something unsatisfactory about this case."  With that I wholly agree.  The fact that there is something unsatisfactory, unfortunately, is a situation not uncommon in  judicial review applications and of itself it does not necessarily lead to the grant of leave.  I shall, therefore, try to explain what it is that I consider sufficiently unsatisfactory that the matter ought to be further investigated.    
 
The undisputed facts are these.  Until 1991 Mr and Mrs Jones had a curtain manufacturing business conducted from premises which they owned.  They also owned a house in Gloucestershire.  The business ran into financial difficulties.   In the event, they were obliged to sell both the business premises and the house.  They made a claim against a solicitor for negligence in respect of one or both of those transactions, but that is irrelevant to the present application.   

They decided to purchase another similar business in, and to move to, Bournemouth.  At that time they had an amount of capital which seems to have been (at least the judge said it was) about £16,000.  They put their furniture in store and went to live in furnished accommodation in Bournemouth.  It is their case, which has not, I think, been tested, that initially they were unable to go into unfurnished accommodation because, knowing nobody in Bournemouth, they could not obtain references which landlords would accept as satisfactory.  Be that as it may, that is what they did.  Sadly, the business in Bournemouth, for reasons into which I need not go, was also unsuccessful almost from the start.   

In February 1991, almost as soon as they arrived in Bournemouth, Mr Jones made enquiries at the offices of the Department of Social Security in Bournemouth as to whether they were entitled to any benefits.  He was told, accurately, that they were not entitled to income support because their capital exceeded £3,000.  Mr Jones said he understood that the same restriction applied to housing benefit, which is, of course, paid by the local authority.  He was not, he said, advised by the Department of Social Security that this was not correct.  Indeed, that appears to be the case because no application for housing benefit was sent on by the Department of Social Security to the local authority, Bournemouth Council, which would be the normal course if the Department of Social Security took the view that there was a possible claim for housing benefit.      
In early 1992 the Joneses, having had to live on their capital, had reduced it to under £3,000.  They therefore applied for both income support and housing benefit, thinking that £3,000 was the limit in respect of both, and both were awarded for the future.  Mr Jones then discovered that their original capital of about £16,000 had not been a bar to them claiming housing benefit from February 1991 onwards.

So on 28th February 1992 Mr Jones applied for the payment of housing benefit to be backdated by 41 weeks, going back to the date when he would have made the original claim.  That claim was not dealt with until August 1992, and the delay in dealing with the claim is one of the subjects of complaint which went before the Ombudsman.  The claim was initially refused.  To have benefit backdated a claimant has to show that there was good reason for not making the claim in the first place, but the Council decided initially that there was no good reason.  However, there is a right to appeal to the Council's Review Board.  The Joneses did appeal, and that Board allowed the appeal and awarded a backdated payment for the 41 weeks at £75 per week, which amounted, in round terms, to £3,075.  

However, an official of the Council interpreted that as meaning not merely that the 41 weeks backdated payment should be at £75 per week, but that the housing benefit which they had been receiving since February 1992 (which had been in an appreciably higher amount, based upon what they were paying for the furnished accommodation) should also have been at £75.  He therefore deducted from the payment made to them approximately £2,050 to deal with that situation, as he thought.  That meant that when they eventually received a payment for the backdated housing benefit, which was not until March 1993, all they received was £1,030.  

They challenged that deduction.  They did not know the reason for it until they received a letter from the Council in March 1993.  Eventually, in February 1995, the Council accepted that the  deduction was wrongly made, and in May 1995 they paid the balance of £2,050.  (I enter a caveat.  I believe these dates are accurate, but if they need to be corrected that will have to be done in later proceedings.)     
 
In May 1996, a year later, Mr and Mr Jones complained to the Commissioner for Local Administration, who is invariably called the Local Government Ombudsman, that the decision by Bournemouth Council in March 1993 to deduct the £2,050 from the backdated payment which was due to them was the result of maladministration and also that the original delay was maladministration.  They sought compensation on the basis that, if their claim to backdated housing benefit had been dealt with correctly and timeously and they had received the £3,075 which they eventually received in or before August 1992, they would and could have paid off the storage charges for their furniture, which at that date were less than that sum, and they would and could then have obtained a tenancy of unfurnished accommodation.  That is their case.   I say "in or before August 1992".  The claim was actually based on the proposition that that should have been done in August 1992 but, if there had not been a delay and the decision had been in accordance with what was eventually decided, it might have been before August.  The storage charges are still unpaid and indeed are now in a very much larger sum, and the amount of housing benefit they receive has not enabled those charges to be paid ever since.      

By a letter dated 6th November 1996, which was confirmed by a letter from the Assistant Director of the Commission for Local Administration dated 3rd March 1997, the Ombudsman decided that Bournemouth Council had been at fault.  He proposed in his report compensation of the interest on the amount of £2,050, which had not been paid initially for the period from August 1992 until May 1995, plus costs.  However, he did not recommend that Bournemouth Council should pay the storage charges.  

The reasoning is to be found set out in the paragraphs numbered 1 and 2 of the Assistant Director's letter of 3rd March 1997, where it is stated:    
	"1.	I agree that the first sentence on page 3, paragraph 3, of Ms Rubidge's letter of 6 November 1996 could have more clearly expressed, in that it would have been possible for you to have taken your goods out of storage if you had had the balance of the housing benefit monies in August 1992.  However, Ms Rubidge goes on to say that she is not convinced by your arguments that it was not possible to do this in the 18 months prior to August 1992 and it is this which led her to the decision that the injustice which you allege cannot be proved to have flowed from the way in which the Council dealt with your housing benefit claims.  I agree with her view.

	2.	I accept that letting agents require references.  However, there is no evidence that you tried to obtain references or that those references would not be forthcoming if sought.  Similarly, I have seen no evidence that you were actively seeking unfurnished accommodation until it became obvious that housing benefit would not meet the cost of your hotel accommodation.  In the circumstances I see no reason to disagree with the conclusion to which Ms Rubidge came on this issue.  While the Council clearly failed to deal with your claim properly and, equally clearly, this led to some injustice to you, I am not convinced that the injustice which you now claim resulted from that failing."



The essence of the decision was that the Ombudsman was saying that he was not satisfied that if the Joneses had received the full £3,000 odd in August 1992 they would have taken their furniture out of storage.  Moreover, he appears to be saying that he was not satisfied that they would then have obtained references which would have enabled them to obtain a tenancy of unfurnished accommodation since he found no evidence they had ever sought references at an earlier date.  It is, however, right to say that there is in our bundle (which is not complete in that it does not include some of the 1992 correspondence) material which shows that shortly after August 1992 the Joneses did obtain references and did indeed get the offer of at least one flat, which they were unable to take up because they were not able to pay the storage charges, or that is their case.  

I turn briefly to the law.  The Local Government Ombudsman was established by the Local Government Act 1974.  Section 31 of that Act, as amended by the Local Government and Housing Act 1989, provides, in subsection (2B), that:  
	"Those recommendations [i.e. recommendations which the Ombudsman makes to a council which he has found guilty of maladministration] are such recommendations as the Local Commissioner thinks fit to make with respect to action which, in his opinion, the authority concerned should take to remedy the injustice to the person aggrieved and to prevent similar injustice being caused in the future."



There is no doubt that that subsection gives the Ombudsman very considerable discretion to decide the action which in his opinion will remedy the injustice.  But I should also say that in a letter dated 14th November 1996 from the Ombudsman to Mr Jones, to which I have not so far referred, his officer said: 
	"The point of any settlement which the Ombudsman proposes to the Council is to put the complainant into the position in which he would have been but for any action/inaction by the Council."

The Joneses' case is of course that the only thing which would have done that was to pay them the amount of the storage charges so that they could take their furniture out of store, provided that the Ombudsman was satisfied that they would have taken their furniture out of store.   

Mr Justice Collins, after quoting the decision letter of 3rd March 1997, said that in his view the Ombudsman was entitled to take into account the following facts:  first, that the Joneses had not taken their furniture out of storage before August 1992 as a relevant matter in deciding whether he was satisfied that they would have done so in August 1992 (presumably he meant by that taking it out of storage at a time when they did have some capital back in 1991);  and secondly, that there was no evidence that they were actively seeking unfurnished accommodation until it became obvious that their housing benefit would not cover the full cost of furnished accommodation.      
 
To my mind both those comments are proper comments.  Nevertheless, it does seem to me that the totality of the wrong decisions made in this case, coupled with the delay in dealing with the original application which lasted until August 1992, are such that there is an arguable case (which is all we are concerned with;  we are not deciding the case now) for saying that the Ombudsman did act either failing properly to take into account relevant considerations or possibly even unreasonably in the Wednesbury sense, that is to say irrationally.  

I would, therefore, grant leave to move for judicial review.  But I go on to say that, if my Lords agree with me, I would ask that a copy of our judgments be supplied to the Ombudsman (of course that is inevitable once he is given notice of the application for judicial view) and that that should be done as soon as possible.  I would then invite him to consider, on the facts, whether it is necessary for a full hearing of this matter to go before the full court or whether, alternatively, he should not himself immediately decide to reconsider.  Reconsideration, of course, is all that Mrs Jones should expect.  It does not mean that she is necessarily going to win.  The Ombudsman would be entitled to reconsider and to arrive at the same decision in the end.  But the history of this matter leads me to believe that there is a case for such reconsideration.  

For my part, I would grant leave.  

LORD JUSTICE WALLER:    I agree and there is nothing I can usefully add.

LORD JUSTICE NOURSE:    I also agree that we should grant leave to move and that we should issue the invitation to the Ombudsman which my Lord, Sir Iain Glidewell, has proposed.  I emphasise that if the application becomes effective the hearing will take place before a judge of the Crown Office List.    

Order:	application for leave to move for judicial review granted;  copy of judgments to be supplied to the Ombudsman as soon as possible with invitation to reconsider;  counsel given liberty to make a written submission re the grant of legal aid if so advised. 
 
	  

